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VIA ELECTRONICFILING
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Re: Frameworkfor BroadbandAccessto theInternetOverWire/meFacilities,
CC DocketNo. 02-33; SunsetoftheBOGSeparateAffiliate andRelated
Requirements,WC DocketNo. 02-112

DearMs. Dortch,

On Wednesday,March 24, 2004, SteveGaravitoandtheundersigned,AT&T, and
MichaelHunseder,SidleyAustin Brown & Wood,representingAT&T, met with Brent
Olson,William Dever,William Kehoe,Michael Carowitz,JonMinkofi PamelaMegna,
andWill Cox oftheWireline CompetitionBureau’sCompetitionPolicyDivision. At this
meetingwediscussedAT&T’s February13, 2004writtenexpartesubmissionin the
above-captionedproceedingopposingrequestsby VerizonandBellSouthto exempt
variousBell-providedservicesfrom existingcostallocationrules. In addition,wewere
askedhowtheCommission’srecentOrderin theOperateIndependentlyproceeding
(ReportandOrder,WC DocketNo. 03-228,Section272(b)(1) ‘s “Operate
Independently”Requirementfor Section272Affiliates, releasedMar. 17, 2004)would
impactourviewson this matter. I haveattachedan outlinesummarizingAT&T’s
argumentsaspresentedduringourmeeting.

Sincerely,

ATTACHMENT

cc: M. Carey W. Kehoe
M. Carowitz P. Megna
W. Cox J. Minkoff
W. Dever B. Olson



BELL REQUESTS FOR EXEMPTIONS FROM APPLICATION OF COSTALLOCATION RULES

• Verizonseeksan exemptionof“broadband”servicesfrom costallocationrulesin theeventthose
servicesare“reclassified” from Title II to Title I services,i.e., permissionto mix costsof
broadbandwith costsofremainingregulatedservices.

• BellSouthseeksreversaloftherulethat incidentalinterLATA servicesaresubjectto thecost
allocationrulesafter§ 272 requirementssunset,i.e., permissionto mix thecostsoftheseservices
with regulatedlocal services.

• Bothrequestsareforeclosedby law andsoundpolicy: it is fundamentalthat ILECs, so long as
theyhavemarketpoweroverlocal services,havetheability andincentiveto misallocatecosts.
AT&T 2/13/04ExParteat2 n.4. Andcostallocationrulesperformavital functionin ensuring
that costsofregulatedservicesarenot inflatedby costsofotherservicesincludingbroadband,
interLATA. AT&T 7/31/03ExParte at 2-3.

• Sections254(k) and271(h) placea“continuingobligation” on theCommissionto ensure
that necessarycostallocationrulesarein effect;Commissionpreviouslyfoundthat
existingcostallocationrulesfulfilled this obligation;now,it cannoteliminateits existing
rulesuntil it determineswhatcostallocationrules apply. AT&T 2/13/04ExParteat 8-
10.

• Pricecapsdo not removeincentivesto misallocatecosts(id at2-6);

--pricecapsdo notentirely severthe link betweencostandprice,becausemany
statesretainsharingmechanismsor rate-of-return;

--pricecapsnecessarilyarebasedon indicesandproductivitytargetsand,asthe
SupremeCourtconcluded,do not “eliminategamesmanship”becauseILECs can
misallocatecoststo obtainchangesin targets;

--costmisallocationcanleadto higherUNE prices

• TheBells havemadeno showingthat cost allocationis burdensomein thesecontexts(id.
at 6-8);

• TherecentCommissiondecisioneliminatingOI&M requirementsonly strengthensthecasefor
retentionofthecost allocationrules:

• In 1996,the Commissionfounddifficulties in allocatingcostsofsharedOI&M services,
andto avoid thenecessityofengagingin costallocations,adoptedabroadstructuralban
againstsharedOI&M that preventedany sharedcostsfrom beingincurredin thefirst
place.

• In 2004,theCommissiondeterminedthatthis broadbanwasnot necessary,but it did so
preciselybecauseit foundthat “existing non-structuralsafeguards”— including its cost
allocationrules— are“sufficient to provideeffectiveandefficient protectionsagainstcost
misallocation.” Order¶ 18.
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• Specifically, theCommissionfoundit “will beableto effectivelymonitorthe
performanceoftheBOC provision” ofsharedservicesthroughapplicationof“the
Commission’saffiliate transactionandcostallocationrules.” Id

• TheCommissionalso determinedthat it couldeliminateits structuralOI&M safeguard
only afterit foundthattheBells “will continueto beobligatedto maintainaccounting
proceduresthat protectagainstcross-subsidization”Id ¶ 20.

• Further,theCommissiondid not adopttheBells’ view that pricecapsalonearesufficient
to precludecostmisallocation;rather,pricecapsonly reducethe incentiveto misallocate
costs. It is thecombinationofpricecapswith “other non-structuralsafeguards,”like the
costallocationrules,that helpto preventmisallocation.Id ¶ 22.

• Finally, theCommissionnecessarilyconcludedthatthecostsavingsassociatedwith
eliminatingits structuralbanon sharedOI&M serviceswere moresignificantthanthe
costsassociatedwith Bells’ “adherenceto our [other] structuralandnon-structuralrules,
includingthecostallocationrules” Id ¶ 25. In otherwords,the costsofapplyingcost
allocationrules arenot significantandarenotoutweighedby thebenefitstheyprovide—

otherwise,theCommissionwould haveeliminatedthoserules, too.

• TheOI&M Order thusaffirmsthatnon-structuralsafeguards,and specificallythecostallocation
rules, areoneof thenecessarycomponentsof rulesto preventcostmisallocationin theabsence
ofbroadstructuralprotectionssuchasan outrightban.

• TheCommissioncanhardlyexpectto sustainits OI&M Orderon appealif it immediatelyturns
aroundandcreatesgapingexceptionsto rulesthat it relied uponin repealingtheOI&M
safeguard.

• It would beinconsistentwith theOI&M Order if theCommissionherewereto conclude
thatcostallocationruleswerenot necessaryto preventunlawful costshifting.

• TheCommissioncouldnot, in light oftheOI&M Order, concludethat pricecapsalone
aresufficient to preventcostmisallocation.

• TheCommissionalso couldnot determine,in light oftheOI&M Order, that costsof
applyingcostallocationrulesaresignificantor outweighthe benefitsprovidedby the
rules. AT&T 2/13/04ExParteat 7-8.

• Theseconclusionsareall the moretruefor Bells’ provision ofbroadbandservices,for which
thereis no requirementthattheyprovidevia aseparateaffiliate. Thus,thereareno structural
safeguardsrequiredby theAct that (aswasthecasewith § 272 and OI&M, seeOrder ¶IJ 19, 21,
23)would helpto protectagainstcostmisallocation.

• Forbroadband,theonly protectionspointed to by theBells areprice caps. But theCommission
hasneverfoundthatpricecaps,by themselves,eliminatetheincentiveandability to misallocate
costs,andCongress,in §~254(k)and 271(h), in effect rejectedthat view by requiringthe
Comthissionto implementnecessarycostallocationruleseventhoughpricecapshadlong
applied.

• Bells areseekinga fundamentalchangein classificationofbroadband,so that it is deemednon-
regulated.If thatview is accepted,thenthechangenecessarilymeansthatthetreatmentof
broadbandcostsmustbe revisedsothat costsarenot lumpedin with regulatedservicescosts.
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